






























































FLORIDA H O U S E O F R EPRESENTATI VE S

ENROLLED
CS/CS/HB 1237 2010 Legislature
533 (a) The name and address of the personal representative

534 and the personal representative's attorney;

535 (b) The legal description of the property;

536 (c) The name of the decedent and also, to the extent known
537 to the personal representative, the name and address of each

538 person appearing to have an interest in the property; and

539 (d) That the personal representative has expended or is
540| obligated to expend funds to preserve, maintain, insure, and

541| protect the property and that the lien stands as security for
542 recovery of those expenditures and obligations incurred,

543 including, but not limited to, fees and costs.

544
545| Substantial compliance with the foregoing provisions renders

546| shald—render the notice in comportment with this section.

547 Section 16. Subsections (1) and (3) of section 735.203,
548 Florida Statutes, are amended to read:

549 735.203 Petition for summary administration.-—

550 (1) A petition for summary administration may be filed by
551 any beneficiary or person nominated as personal representative
552| in the decedent's will offered for probate. The petition must be
553 signed and verified by the surviving spouse, if any, and any

554| beneficiaries except that the joinder in a petition for summary
555| administration is not required of a beneficiary who will receive
556/ a full distributive share under the proposed distribution.

557| However, formal notice of the petition must be served on a Ansy
558 beneficiary not joining in sheli-be served by formal notice—with

559 the petition.

560 (3) If each trustee of a trust that is a beneficiary of
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561 the estate of the deceased person is also a petitioner, formal

562| notice of the petition for summary administration shall be

563| served on each qualified beneficiary of the trust as defined in

564 s. 736.0103 shaeti—be-servedby formal notice—withthe petition
565| Ffer—summary—administretien unless joinder in, or consent to, the

566| petition is obtained from each qualified beneficiary of the

567 trust.

568 Section 17. Section 736.1102, Florida Statutes, is amended
569| to read:

570 736.1102 Construction of gemerie terms.—The laws used to

571| determine paternity and Adepted—persens—andpersons—born—out—of
572 i ed—i i :

S73| reratieonship;—in—accordance—with rutes for determining

574 relationships for the purposes of intestate succession apply

575 when determining whether class gift terminology and terms of

576| relationship include adopted persons and persons born out of

577 wedlock.

578 Section 18. Subsection (9) of section 744.444, Florida

579 Statutes, is amended to read:

580 744.444 Power of guardian without court approval.—Without
581 obtaining court approval, a plenary guardian of the property, or
582| a limited guardian of the property within the powers granted by
583| the order appointing the guardian or an approved annual or

584 amended guardianship report, may:

585 (9) Elect whether to dissent from a will under «he

586 provistens—eof s. 732.2125(2), seek approval to make an election

587 in accordance with s. 732.401, or assert any other right or

588 choice available to a surviving spouse in the administration of
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589 a decedent's estate.

590 Section 19. Except as otherwise expressly provided in this

591 act, this act shall take effect October 1, 2010.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/CS/HB 1237 Probate Procedures
SPONSOR(S): Criminal & Civil Justice Policy Council; Civil Justice & Courts Policy Committee; Hukill
TIED BILLS: None IDEN./SIM. BILLS: CS/SB 1544
REFERENCE ACTION ANALYST STAFF DIRECTOR
1)  Civil Justice & Courts Policy Committee 14Y,0N, As CS Bond De La Paz
2) Insurance, Business & Financial Affairs Policy
Committee 12Y,0N Marra Cooper
3) Criminal & Civil Justice Policy Council 15Y,0N, AsCS Bond Havlicak
4)
5)
SUMMARY ANALYSIS

This bill amends probate laws to:

e Require the lessor of a safety-deposit box to copy wills, burial instructions, and other documents
removed by a relative after the death of the lessee of the box.

e Allow early filing of a caveat (a document filed with the clerk asking to be notified should a probate case
be filed regarding an individual).

e Define formal and informal notice.

o Allow a surviving spouse to elect to take a one-half tenancy in common, rather than a life estate, should
the decedent attempt a devise of the homestead property that is prohibited by the constitution.

e Provide that a surviving spouse may disclaim the transfer of homestead property.

e Provide for transfers of homestead property into trusts or other forms of ownership that will not run afoul
of the constitutional prohibition on alienation of the homestead.

e Allow a probate court to set aside a marriage based on fraud, duress or undue influence after the death
of one spouse, thereby affecting the distribution of the estate.

o Applicable to this year's repeal of the federal estate tax, allow a court to modify the distribution under a
will where the will erroneously includes estate tax-related formulas.

e Make technical and clarifying changes to probate laws.

This bill does not appear to have a fiscal impact on state or local governments.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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HOUSE PRINCIPLES

Members are encouraged to evaluate proposed legislation in light of the following guiding principles of the
House of Representatives

Balance the state budget.

Create a legal and regulatory environment that fosters economic growth and job creation.
Lower the tax burden on families and businesses.

Reverse or restrain the growth of government.

Promote public safety.

Promote educational accountability, excellence, and choice.

Foster respect for the family and for innocent human life.

Protect Florida's natural beauty.

FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

EFFECT OF PROPOSED CHANGES:

Probate is the process for marshalling of the assets of a deceased person, paying debts, and
distributing property to heirs.

Safe-Deposit Boxes

A safe-deposit box is a safe-deposit box, vault, or other receptacie leased by a financial institution to a
person seeking the protection of such a box. Individuals use such boxes to protect valuable items and
papers from theft or destruction. Individuals commonly keep death-related valuable papers such as
wills, codicils, burial instructions, powers of attorney, and life insurance policies in such boxes.

It is common for survivors to need access to the safe-deposit box before the opening of a probate
estate and appointment of a personal representative. Documents in the box may include burial
instructions or a will, which may name a personal representative, who generally initiates the probate
case. Section 655.935, F.S., provides that, if the lessor of a safe-deposit box is presented with proof of
death of the lessee of the box, the lessor must give access to a spouse, parent, adult descendent, or
person named in a copy of the will to access the box for the limited purpose of looking for a will, deed to
a burial plot, burial instructions, or life insurance policy. Current law allows such persons to remove
any of those documents.

There is no requirement for the lessor to retain an inventory, delivery record, or any other record of
documents removed from the safe-deposit box or a record of who removed those items. While the
lessor may keep an entry log of persons gaining access, this would not indicate what, or even if,
documents were removed. This lack of control may result in no copies of the documents (i.e., a will,
burial deed or life insurance policy) being available to the personal representative on his or her
subsequent opening of the safe-deposit box. When the personal representative accomplishes an
“initial opening” (and inventory) he or she may not know such a document was in the safe-deposit box
at the decedent’s death, nor to whom it was delivered. This lack of control may lead to lost or
fraudulently destroyed documents.

Section 2 of this bill amends s. 655.935, F.S., to require the lessor to make a complete copy of any
document removed from the box, together with a record of who took the document. A lessor may
charge reasonable fees for costs involved in the supervision and copying.
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Caveats

A caveat is a document filed with the clerk asking the clerk to give notice should a probate estate be
filed in the future. Creditors and beneficiaries file caveats in order to protect their interest in an estate.
Current law provides that a caveat may not be filed until after death, making a caveat filed prior to
death invalid. Current law also requires that a caveat contain certain information. This bill amends s.
731.110, F.S., to amend the law regarding caveats, to:

e Provide that the caveat of an interested person may be filed prior to death. Any such caveat is
only effective for 2 years.

e Remove the requirement that a caveat include the decedent's social security number, last
known residence address, date of birth, and a statement of the interest of person filing the
caveat.

Notice under Probate Code

Attorneys practicing in probate law report that there is some confusion as to the form and requirements
of notice under the Probate Code. There are two basic forms of notice: formal and informal. Formal
notice is defined by Probate Rule 5.040(a)(1). Similar to how a civil summons and complaint is served,
formal notice under the Probate Code requires delivery of two separate documents, a copy of the initial
pleading seeking relief (analogous to a civil complaint), and a separate form notifying the recipient that
he or she has 20 days to reply and may lose by default if no reply is made (analogous to a civil
summons). Unlike in civil procedure, formal service under the Probate Code may be made by certified
mail, return receipt requested. Informal notice under the Probate Code is defined like informal notice in
civil actions, that is, by mail or hand delivery. See Probate Rules 5.040(b) and 5.041(b).

This bill amends the definitions of formal notice and informal notice to specifically refer to the related
Probate Rules.

Section 731.301(2), F.S., provides that formal notice is sufficient to acquire jurisdiction over a person to
the extent of such person's interest in the estate. However, as written this does not limit jurisdiction to
only probate matters. This bill amends s. 731.301(2), F.S., to limit jurisdiction over a person served by
formal notice under the Probate Code to only the person's interest in the estate or in the decedent's
protected homestead.

This bill also amends references to notice in probate matters in ss. 731.110, 733.2123, 733.608 and
735.203, F.S., to conform.

Devise and Descent of Homestead Property

A "devise" is a testamentary direction to distribute property to an heir. Article X, s. 4(c) of the state
constitution protects a surviving spouse from having his or her home devised to someone else. The
applicable portion of that subsection reads:

(c) The homestead shall not be subject to devise if the owner is survived by a spouse or
minor child, except that the homestead may be devised to the owner's spouse if there be
no minor child.
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In most deaths, this provision does not affect the parties because, in most instances, the marital home
is held as a tenancy by the entireties, and the surviving spouse takes the property through the tenancy
by the entireties’ without the necessity of a devise of the property.

The constitutional restriction on devise does not address who takes title to the property upon the death
of the owner of the homestead when it applies. Current law at s. 732.401(1), F.S., addresses descent
(transfer of property to descendants) of homestead property where no devise is allowed by providing
that the

homestead shall descend in the same manner as other intestate property; but if the
decedent is survived by a spouse and one or more descendants, the surviving spouse
shall take a life estate in the homestead, with a vested remainder to the descendants in
being at the time of the decedent's death per stirpes.

In splitting the present and future property interests of the homestead, the benefits and burdens of
ownership are split between the spouse’s life estate and the descendants’ remainder. The spouse has
the exclusive right of occupancy and is responsible for all of the ordinary expenses of ownership, such
as repairs, association fees and taxes; the interest portion of mortgage payments; recurring insurance
premiums; and most special assessments. 2 The descendants are responsible for principal mortgage
payments and may be protected from any waste of the spouse. The spouse may only sell the life
estate, measured by his or her own life, unless joined by the descendants.

With recent changes in home values, property insurance and property taxes, it is reported that current
law can create great burdens on the surviving spouse and the lineal descendants regarding the
expenses and upkeep of the property which can result in the life estate becoming a burden on the very
people the law is designed to protect.®

This bill amends s. 732.401, F.S., to provide that a surviving spouse may elect to take an undivided
one-half interest as a tenant in common, with the other half being divided among the decedent's
children living at the time of the decedent's death, instead of taking a life estate. The election must be
made within 6 months after the decedent's death, and is not effective unless the probate court
determines that the election is in the best interest of the surviving spouse. The bill provides the form of
the election. The bill also provides that expenses of the property are allocated as a life estate until the
time of election, and are allocated as a tenant in common after.

The bill does not change or alter current law regarding life estates and tenancy in common. There are
differences between life estates and tenancy in common laws that appear important to reviewing this
election:

« Alife tenant is required to pay all costs of ownership, whereas the costs of ownership are split
equally among tenants in common.

« Partition is a legal means by which property may be split between the owners, but where the
property cannot be split (and most homes cannot be split), the court may order the property sold
at auction and the proceeds split between the owners. A life tenant may not file for partition,
whereas any owner of a tenancy in common has the right to file for partition.

« A life tenant has exclusive possession of real property, the remaindermen have no current right
to occupy the real property. In a tenancy in common, every joint owner of the real property has
the right to occupy the property.

' A tenancy by the entireties is a form of real estate ownership that may only be held by a legally married couple. Upon
the death of one spouse, full ownership of the property immediately vests in the other spouse by operation of law.
Tenancy by the entireties is presumed if the deed simply identifies the owners as "husband and wife."

2 Jeffrey A. Baskies, The New Homestead Trap: Surviving Spouses are Trapped by Life Estates They No Longer Want or
g)ladn Afford, 81 Fla. Bar J. 69 (June 2007). See also ss. 738.701-.705 and 738.801, F.S.
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The bill also amends the guardianship law at s. 744.444, F.S., to add that a guardian may make the
election to take an interest as a tenant in common without court approval.

Disclaimer by Surviving Spouse

Chapter 739, F.S., provides for disclaimer of property. The concept of disclaimer is simple: no person
should be compelled to accept property. In its simplest form, any person who is supposed to inherit
property may disclaim it. A person who disclaims is treated as if he or she did not survive the
decedent, and the property passes to whoever would have inherited the property in such a scenario.

To avoid the problems related to devise and descent of homestead property under s. 732.401, F.S.,*
some practitioners have attempted to use disclaimers to cure invalid homestead devises. Courts have
disagreed on whether a disclaimer may be used in this way. While some courts have held that a
surviving spouse’s disclaimer of a life estate resulting from an mvahd homestead devise does not divest
the decedent's descendants of their vested remainder interests,® at |east one circuit court has reached
an opposite result, holding that the spouse's disclaimer would divest the decedent's descendants of
their interests and give effect to the otherwise invalid devise.®

This bill amends s. 732.401, F.S., to provide that disclaimer may noJ be used to divest remaindermen of
their right to a remainder estate. This bill also amends s. 732.4015, F.S., to provide that if an interest in
homestead property has been properly devised to the surviving spouse, and the surviving spouse
disclaims the property, the disclaimed property interest transfers according to the disclaimer statutes in
ch. 739, F.S.

Certain Lifetime Transfers of Homestead Property

Article X, s. 4(c) of the constitution allows the owner of homestead real estate, joined by the owner's
spouse if married, to alienate homestead property by mortgage, sale or gift. The constitution only
prohibits devises of homestead property if the owner is survived by a spouse or minor child. The term
“devise” is defined in the Florida Probate Code, not in the Florida constitution. Section 732.201(10),
F.S., defines a “devise” as a testamentary disposition of real or personal property.

Two Florida appellate cases have invalidated attempted dispositions of homestead property made by
lifetime conveyances in which the transferors retained certain rights in the homestead property either
by deed or by trust.” Although in each case the trust or deed terms provided for a specific disposition
of the homestead property upon the settlor's death, the settlor retained the right to direct a conveyance
of the title and the entire beneficial interest to other persons (including the settlor) at the settlor's
pleasure during his or her lifetime. Thus the interest in the homestead property that was conveyed was
not a vested right in the property, but a contingent interest subject to the right of the settlor to direct the
trustee to convey the property to others during the settlor’s lifetime. Because of the retention of the
entire beneficial estate in the settlor during life, in each case the trust instrument was in effect an
attempted testamentary disposition of homestead property in contravention of the restrictions set forth
in the Florida constitution.

Based on these two cases, practitioners in this area, including title companies and attorneys engaged
in estate planning, are not certain as to what the courts of this state will hold regarding certain types of
lifetime transfers of homestead property.

4 See Discussion of Devise and Descent of Homestead Property, supra at p. 3.

® See In Re: Estate of Joseph T. Ryerson, Jr., No. 93-307 (Fla. 15th Cir. Ct., June 17, 1993), affd, per curiam, No. 93-
2074 (Fla. 4th DCA, July 20, 1994) and In re: Estate of Frances N. Janien, 12 Fla. L. Weekly Supp. 221 (Feb. 28, 2005),
Case No. 502004CP000973 (Fla. 15th Cir. Ct., Dec. 6, 2004).

® In Re: Estate of Harry Sudakoff, No. 91-87 (Fla 12th Cir. Ct., Mar. 25, 1994), aff'd, per curiam, No. 94-02102 (Fla. 2d
DCA Mar. 10, 1995).

7 Johns v. Bowden, 68 Fla. 32, 66 So. 155 (1914) (deed containing terms of trust); /n re Estate of Johnson, 398 S0.2d 970

(Fla. 4th DCA 1981) (quitclaim deed to trustee of revocable trust).
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The bill creates .s 732.4017, F.S., to address inter vivos (lifetime) transfers of real property. It provides

that, so long as the transferor of the property does not retain the power to revoke the transfer or retake

title to the property, a transfer of property is not a devise of real property. If the transfer is to a trust, the
transfer will not be a devise so long as there is no right of revocation. The bill specifies that a power to

alter a trust or its beneficiaries is not a right of revocation.

The bill also provides that a transfer of homestead property will not be considered a devise of the
property even if the transferor retains a separate interest in the property, the interest transferred does
not become a possessory interest until some date in the future (whether specific or contingent), or the
interest transferred may lapse.

Spousal Rights Procured by Fraud, Duress or Undue Influence

A surviving spouse is entitled to significant financial benefits under Florida law, including rights in
homestead property, elective share rights, the right to take as a pretermitted spouse, and priority in
preference during the selection of decedent’s personal representative.

Under current law, a marriage can be set aside by a court if the marriage is either void or voidable. A
marriage is void under Florida law if:

It is a bigamous marriage, s. 826.01, F.S,;

It is an incestuous marriage, ss. 741.21 and 826.04, F.S;

It is a marriage between persons of the same sex, s. 741.212, F.S.;

It is a common-law marriage entered into after January 1, 1968, s. 741.211, F.S.; or

One or both parties lack the requisite mental capacity at the time the marriage is actually
contracted, Kuehmsted v. Turnwall, 138 So. 775, 778 (Fla. 1932); Bennett v. Bennett, 26 So.2d
650, 651 (Fla. 1946).

A marriage is voidable under Florida law if:

o Consent to the marriage was obtained by undue influence, Arnelle v. Fisher, 647 So.2d 1047,
1048-49 (Fla. 5th DCA 1994);

e Consent to the marriage was obtained by duress, In re Ruff’s Estate, 32 So.2d 840, 842 (Fla.
1947) (where party alleged that he was forced to marry under threats of prosecution and
violence, the marriage was voidable); Tyson v. State, 90 So. 622, 623 (Fla. 1922) (evidence
showed that marriage was procured by fraud and effected as a result of coercion); or

e Consent to the marriage was obtained by fraud, Cooper v. Cooper, 163 So. 35 (Fla. 1935)
(marriage voidable where the marriage ceremony was procured by fraud).

Florida case law has made it clear that an action challenging a marriage can be maintained after the
death of the spouse only if the marriage is void.® A voidable marriage, however, may be attacked only
in a direct proceeding during the life of the parties.’ Upon the death of either party, a voidable marriage
is deemed valid from the outset.’® Consequently, a voidable marriage cannot be attacked after the
death of either spouse. The result is that a surviving spouse who procured a marriage by undue
influence, duress or fraud is still entitled to all of the legal benefits of a surviving spouse, and the
surviving family members cannot challenge the marriage after the death of one spouse.

In an action challenging a marriage, a party seeking to uphold the marriage may prove ratification of the
marriage. Ratification is any action upholding the validity of the marriage. For instance, a spouse may
allege that his or her marriage is voidable because he or she was so intoxicated at the marriage
ceremony that he or she could not have consented to the marriage. However, if that spouse

® Kuehmsted v. Turwall, 138 So. 775, 777 (Fla. 1932).
?oArneIIe, 647 So.2d at 1048 (citing Kuehmsted, 138 So. at 777).
Id.
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subsequently cohabitates with the spouse and acts as if the marriage is valid, the spouse has ratified
the marriage."" Similarly, if a spouse was defrauded into entering into a marriage, later learns of the
fraud, but stays in the marriage and continues to act as if married despite knowledge of the fraud, the
spouse has ratified the marriage.

This bill creates s. 732.805, F.S., providing a means for beneficiarieé to challenge the decedent's
marriage on the grounds of fraud, duress or undue influence. If the court finds that the marriage was
procured by the surviving spouse through fraud, duress or undue influence, the surviving spouse is not
entitled to:

Elective share,

Family allowance,

Preference in appointment as personal representative,
Intestate inheritance,

Homestead property,

Exempt property,

Inheritance as a pretermitted spouse, or

Immunity from the presumption of undue influence.

Additionally, the surviving spouse is not entitied to any of the following unless such surviving spouse is
specifically named in the document:

« Rights or benefits under a bond or life insurance policy, or
e Rights or benefits under a will, trust or power of appointment.

Where the court finds that the marriage was procured by fraud, duress or undue influence, the probate
court must distribute the property of the decedent as if the surviving spouse had predeceased the
decedent spouse.

The person contesting the marriage has the burden of proof as to fraud, duress or undue influence.
The surviving spouse has the burden of proving the defense of ratification, if appropriate. The bill
specifically references the standard for ratification of the marriage by providing that ratification includes
situations where the husband and wife lived together as husband and wife with full knowledge of the
facts constituting the fraud, duress or undue influence. The prevailing party is entitled to attorney's
fees.

An insurance company, bank or other obligor who makes a payment according to the terms of its policy
or agreement is not liable for wrongful payment uniess the insurance company, bank or other obligor
had actual notice of a possible claim for fraud, duress or undue influence. Notice must be in writing
and must be delivered in a manner reasonably suitable under the circumstances and likely to result in
receipt. Notice must be addressed to an officer or manager of a Florida entity, or directed to the
principal office of an out-of-state entity. Notice given to a financial institution or insurance company is
not effective until at least 5 days have elapsed; notice to any other entity is effective when it is given. A
notice must include the name, address of the obligee or insured, together with the taxpayer
identification number of the obligee or the account or policy number.

This bill creates a 4-year statute of limitations, starting from the date of the decedent's death, to file a
case alleging fraud, duress or undue influence in the procurement of the marriage.

Judicial Construction of a Will with Federal Tax Provisions

|
Wills and trust agreements (both revocable and irrevocable) frequently contain provisions designed to
eliminate, minimize or defer payment of the federal estate tax and the federal generation-skipping

"' Mahan v. Mahan, 88 So.2d 545 (Fla. 1956).

12 See Ball v. Ball, 36 S0.2d 172 (Fla. 1948).
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transfer tax. These provisions are usually phrased not in terms of fixed-dollar amounts but, instead, in
terms of a formula intended to produce the optimal result under the law prevailing at the time for
application of the formula (usually, but not always, at the death of the testator, testatrix or trust settlor).

In 2001, Congress enacted a general phase-out of the estate tax (and related taxes such as the gift tax
and the generation skipping tax), although the phase out is only applicable for 2010, with such taxes
returning (with different rates and exemptions) in 2011. For poorly drafted wills that do not take into
account the suspension of the taxes, it is unclear how such formulas in wills will be interpreted. For
example, a formula phrased in terms of “the most | can pass free from estate taxes at my death” can
result in an unintended disinheriting of the surviving spouse if the decedent’s children are to receive the
formula amount (in 2010, everything) and the surviving spouse is to receive the balance (in 2010,
nothing). Section 732.6005, F.S., provides that the testator's intent controls over the legal effect of the
testator's dispositions. It is likely that one or more affected beneficiaries under these poorly drafted
wills would file an action for judicial determination of the testator's intent.

This bill creates s. 733.1051, F.S., to create a means for judicial construction of a will that includes
federal tax provisions. If a will contains a formula-based distribution where the formula is based on
federal estate tax provisions, the court may construe the will to reflect the testator's probable intent.
This section applies retroactively to January 1, 2010. A personal representative that withholds
distributions pending a determination under this section is not liable to any beneficiary for damages
related to the delay in distribution.

Other

Section 1 of this bill amends s. 655.934, F.S., to correct the reference to durable power of attorney,
which is the correct term as created in s. 709.08, F.S.

Section 6 of this bill amends s. 732.2125, F.S., to clarify that, when an attorney in fact or a guardian
makes an elective share election, the court must first approve the election as being in the best interest
of the surviving spouse.

Sections 10 and 17 amend ss. 732.608 and 736.1102, F.S., to reference the "laws" related to paternity
rather than to the "rules.” The term "rules" refers to administrative rules, and is inappropriate for use
when a law is referring to other laws.

Section 13 amends s. 733.107, F.S., to provide that, |n a hearing contesting the validity of a will, the
self-proof of the will'>, or oath of an attestlng witness', is admissible and is prima facie proof of the
formal execution and attestation of the will.

Section 14 amends s. 733.2123, F.S., to remove the requirement that a copy of the will be attached to
the formal notice of petition for administration.

. SECTION DIRECTORY:

Section 1 amends s. 655.934, F.S., making conforming changes in section relating to the effect of
death or incapacity of a lessee of a safety deposit box.

Section 2 amends s. 655.935, F.S,, regarding procedures on death of a lessee of a safety deposit box.

'3 A will must be signed by two witnesses who witness the testator and each other sign to be valid. Section 732.503, F.S.,
provides a form for use in signing a will whereby a notary will witness the signatures of the testator and the two witnesses
and signs a form saying that the will was signed by the testator and witnesses in the presence of each other. This is
known as the self-proof. A self-proved will can be admitted to probate without the oath of an attesting witness.

* A will must be signed by two witnesses who witness the testator and each other sign to be valid. Where this was done
without a notary present to execute the self-proof, a person attempting to admit the will to probate must obtain an oath

signed by one of the witnesses certifying that the will was properly executed.
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Section 3 amends s. 731.110, F.S., regarding caveats.

Section 4 amends s. 731.201, F.S., regarding definitions applicable to the probate laws.

Section 5 amends s. 731.301, F.S., regarding notice provisions applicable to the probate laws.

Section 6 amends s. 732.2125, F.S., regarding rights of election.

Section 7 amends s. 732.401, F.S., regarding descent of homestead property.

Section 8 amends s. 732.4015, F.S., regarding devise of homestead property.

Section 9 creates s. 732.4017, F.S., regarding transfers of homestead real property.

Section 10 amends s. 732.608, F.S., regarding construction of terms applicable to intestate succession.

Section 11 creates s. 732.805, F.S., regarding spousal rights procured by fraud, duress or undue
influence. :

|
Section 12 creates s. 733.1051, F.S., regarding judicial construction of a will in light of the repeal of the

federal estate tax.
Section 13 amends s. 733.107, F.S., regarding evidence in will contests.

Section 14 amends s. 733.2123, F.S., removing a requirement to attach a copy of a will to a certain
probate notice.

Section 15 amends s. 733.608, F.S., making conforming changes in section on powers of a personal
representative.

Section 16 amends s. 735.203, F.S., making conforming changes in section on notice required for
summary administration.

Section 17 amends s. 736.1102, F.S., regarding construction of terms applicable to intestate
succession.

Section 18 amends s. 744.444, F.S., making conforming changes in section on powers of a guardian.

Section 19 provides an effective date of October 1, 2010, except that the provision on judicial
construction of a will in light of the repeal of the federal estate tax is made effective upon becoming law.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:
None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

STORAGE NAME: h1237e.CCJP.doc PAGE: 9
DATE: 4/7/2010



2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

Section 1 of this bill will slightly increase the administrative burdens on lessors of safety deposit boxes,
which will be passed on as higher fees payable by lessees and their families.

D. FISCAL COMMENTS:
None.

lil. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:;
None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/COUNCIL OR COMMITTEE SUBSTITUTE CHANGES

On March 16, 2010, the Civil Justice & Courts Policy Committee adopted 3 amendments to this bill. The
amendments:

* Clarify and expand on the provisions regarding notice to, and liability of, obligors relating to
payments made with and without notice of a complaint seeking to set aside a marriage based on
fraud, duress or undue influence.

¢ Added the section regarding admissible evidence in cases involving a will contest.

* Added the section regarding judicial construction of a will in light of the estate tax repeal.

e Amended the effective date.

The bill was then reported favorably as a committee substitute.

On April 6, 2010, the Criminal & Civil Justice Policy Council adopted one amendment to this bill clarifying
the concept of ratification of a marriage. The bill was then reported favorably as a council substitute.

STORAGE NAME: h1237e.CCJP.doc PAGE: 10
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An act relating to trusts; creating s. 736.0902, F.S.;
limiting the duties and liability of certain trustees
with respect to contracts for life insurance; defining
the term “qualified person”; providing for the
application and nonapplication of certain provisions
of state law; requiring that notice of such provisions
be given under certain circumstances; providing
requirements for such notice; providing that such
provisions do not apply if a party notified of the
application of certain provisions of state law objects
in writing; creating a rebuttable presumption of
delivery of notice; defining the term “affiliate” for
specified purposes; providing that certain provisions
of state law do not apply under specified
circumstances; prohibiting the compensation of a
trustee for the performance of certain activities;
amending s. 518.112, F.S.; expanding the list of
delegable investment functions for certain
fiduciaries; revising requirements for the provision
of written notice by a trustee of an intent to begin
delegating investment functions; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Section 736.0902, Florida Statutes, is created
\

736.0902 Nonapplication of prudent investor rule.—
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(1) Notwithstanding the provisions of s. 518.11 or s.

736.0804, with respect to any contract for life insurance

acquired or retained on the life of a qualified person, a

trustee has no duty to:

(a) Determine whether the contract of life insurance is or

was procured or effected in compliance with s. 627.404;

(b) Determine whether any contract of life insurance is, or

remains, a proper investment;

(c) Investigate the financial strength of the life

insurance company;

(d) Determine whether to exercise any policy option

available under the contract for life insurance;

(e) Diversify any such contract for life insurance or the

assets of the trust with respect to the contract for life

insurance; oOr

(f) Inquire about or investigate the health or financial

condition of any insureds.

(2) For purposes of this section, a “qualified person” is a

person who is insured or a proposed insured, or the spouse of

that person, who has provided the trustee with the funds used to

acquire or pay premiums with respect to a policy of insurance on

the life of that person or the spouse of that person, or on the

lives of that person and the spouse of that person.

(3) The trustee is not liable to the beneficiaries of the

trust or any other person for any loss sustained with respect to

a contract for life insurance to which this section applies.

(4) Unless otherwise provided in the trust instrument,

paragraph (1) (a) applies to any contract for life insurance on

the life of a qualified person.
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(5) Unless otherwise provided in the trust instrument,

paragraphs (1) (b)-(f) apply if:

(a) The trust instrument, by reference to this section,

makes this section applicable to contracts for life insurance

held by the trust; or

(b) The trustee gives notice that this section applies to a

contract for life insurance held by the trust.

1. The notice of the application of this section shall be

given to the qualified beneficiaries and shall contain a copy or

restatement of this section.

2. Notice given pursuant to any of the provisions of part

III of this chapter to a person who represents the interests of

any of the persons set forth in subparagraph 1. shall be treated

as notice to the person so represented.

3. Notice shall be given in the manner provided in s.
736.0100.

4. If any person notified pursuant to this paragraph

delivers a written objection to the application of this secticn

to the trustee within 30 days after the date on which the

objector received such notice, paragraphs (1) (b)-(f) shall not

apply until the objection is withdrawn.

5. There shall exist a rebuttable presumption that any

notice sent by United States mail is received 3 days after

depositing the notice in the United States mail system with

proper postage prepaid.

(6) This section does not apply to any contract for life

insurance purchased from any affiliate of the trustee, or with

respect to which the trustee or any affiliate of the trustee

receives any commission unless the duties have been delegated to
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another person in accordance with s. 518.112. For purposes of

this subsection, an “affiliate” is any person who controls, is

controlled by, or is under common control with the trustee.

(7) Paragraph (1) (a) does not apply if the trustee applied

for or accepted ownership of a contract of life insurance and
the trustee had knowledge that:

(a) The benefits were not payable to a person specified in

s. 627.404 when the contract of life insurance was issued; or

(b) The contract of life insurance is or was purchased with

resources or guarantees directly or indirectly provided by a

person who, at the time of the inception of such contract, did

not have an insurable interest in the insured as defined by s.

627.404, and, at the time of the inception of such contract,

there is a verbal or written arrangement, agreement, or plan

with a third party to transfer ownership of the policy or policy

benefits in a manner that would be in violation of state law.

(8) A trustee who performs fiduciary or advisory services

related to a policy of life insurance to which subsection (1)

applies shall not be compensated for performing the applicable

service to which subsection (1) applies.

Section 2. Paragraph (b) of subsection (2) and paragraph
(b) of subsection (3) of section 518.112, Florida Statutes, are
amended to read:

518.112 Delegation of investment functions.—

(2)

(b) The delegable investment functions under this
subsection include:

1. A determination of whether the insurance contract was

procured or effected in compliance with s. 627.404;

Page 4 of 6

CODING: Words striekern are deletions; words underlined are additions.




117
118
119
120
121
122
123
124
125
126
127
128
129
130
131
132
133
134
135
136
137
138
139
140
141
142
143
144
145

ENROLLED
2010 Legislature CS for CS for SB 926

2010926er
2.3+ A determination of whether any insurance contract is
or remains a proper investment;

3. The investigation of the financial strength of the life

insurance company;

4.2+ A determination of whether or not to exercise any

policy option available under any insurance sweh contracts;

5.3+ A determination of whether or not to diversify such
contracts relative to one another or to other assets, if any,
administered by the fiduciary; or

6.4— An inquiry about changes in the health or financial
condition of the insured or insureds relative to any such
contract.

(3) A fiduciary may delegate investment functions to an
investment agent under subsection (1) or subsection (2), if:

(b) In the case of a trust or estate, the fiduciary has
given written notice, of its intention to begin delegating
investment functions under this section, to all beneficiaries,
or their legal representative, eligible to receive distributions
from the trust or estate within 30 days of the delegation unless
such notice is waived by the eligible beneficiaries entitled to
receive such notice. This notice shall thereafter, until or
unless the beneficiaries eligible to receive income from the
trust or distributions from the estate at the time are notified
to the contrary, authorize the trustee or legal representative
to delegate investment functions pursuant to this subsection.
This discretion to revoke the delegation does not imply under
subsection (2) any continuing obligation to review the agent’s
actions.

1. Notice to beneficiaries eligible to receive
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distributions from the trust from the estate, or their legal
representatives shall be sufficient notice to all persons who
may join the eligible class of beneficiaries in the future.

2. Additionally, as used herein, legal representative
includes cone described in s. 731.303, without any requirement of
a court order, an attorney-in-fact under a durable power of
attorney sufficient to grant such authority, a legally appointed
guardian, or equivalent under applicable law, any living,
natural guardian of a minor child, or a guardian ad litem.

3. Written notice shall be given as provided in part III of

chapter 731 as to an estate, and as provided in s. 736.0109 and

part III of chapter 736 as to a trust.+

Section 3. This act shall take effect July 1, 2010.

Page 6 of 6

CODING: Words striekern are deletions; words underlined are additions.




The Florida Senate
BILL ANALYSIS AND FISCAL IMPACT STATEMENT

(This document is based on the provisions contained in the legislation as of the latest date listed below.)

Prepared By: The Professional Staff of the Judiciary Committee

BILL: CS/CS/SB 926

INTRODUCER:  Judiciary Committee, Banking and Insurance Committee, and Senator Richter

SUBJECT: Trusts
DATE: March 29, 2010 REVISED:
ANALYST STAFF DIRECTOR REFERENCE ACTION

1. Messer Burgess BI Fav/CS
2. Daniell Maclure JU Fav/CS
3.
4.
5
6

Please see Section VIII. for Additional Information:

A. COMMITTEE SUBSTITUTE..... Statement of Substantial Changes

B. AMENDMENTS..................oo.0. El Technical amendments were recommended
I:] Amendments were recommended
|:| Significant amendments were recommended

. Summary:

This bill eliminates the application of the Prudent Investor Rule and the Prudent Trust
Administration Rule with respect to a contract for life insurance acquired or retained on the life
of a qualified person. The bill removes certain duties from the trustee in specified situations,
provides that a trustee is not allowed to receive compensation for performing certain services,
and eliminates liability of the trustee to the beneficiaries for a loss sustained with respect to
certain life insurance contracts.

The bill also adds additional duties that a trustee may delegate to an investment agent.

This bill substantially amends section 518.112, Florida Statutes. The bill creates
section 736.0902, Florida Statutes.
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Present Situation:

A trust is “property interest held by one person (the trustee) at the request of another (the settlor)
for the benefit of a third party (the beneficiary).”! A settlor is the person or entity that creates the
trust by entrusting property to a trustee. The trustee holds legal title to the trust property, but the
trustee is obligated to hold the property for the benefit of one or more individuals or entities,
known as the beneficiaries.

Irrevocable Life Insurance Trusts

An irrevocable life insurance trust (ILIT) is an irrevocable trust that consists of one or more life
insurance policies payable to the trust when the insured dies.> Immediately upon the death of the
insured, the ILIT becomes the owner of the insurance proceeds. The trustee is responsible for
investing these proceeds and administering the trust for the benefit of the trust beneficiaries. An
ILIT, like other irrevocable trusts, cannot be rescinded or modified after it is created.® Once the
grantor contributes property to the trust, he cannot later reclaim ownership of the property or
change the terms of the trust.

Many people create an ILIT to avoid paying estate taxes. In the absence of a trust, life insurance
proceeds pass income tax free to the beneficiaries, but they are generally subject to estate taxes.
If an ILIT is properly structured, the death benefits paid to the trust will be free from inclusion in
the gross estate of the insured.* This occurs because, by funneling the insurance proceeds
through a trust at the moment of death, the insurance proceeds are never the property of the
deceased and avoid ever becoming a part of the deceased’s estate. Avoiding the deceased’s estate
creates a scenario where estate taxes are never levied on the insurance proceeds. This is a major
benefit for wealthy estates where the estate tax can be as high as 45 percent’ and with the
uncertainty of future estate or gift tax laws.®

Duties of a Trustee

Because of the considerable power given to the trustee, the Florida Trust Code requires trustees
to uphold certain duties, including: the duty to administer the trust, the duty of loyalty, the duty
of impartiality, the duty of prudent administration, the duty to ascertain marketable title of trust
real property, the duty to inform and account, and the duty to distribute trust income.’

In the case of an ILIT, it is most often the trust settlor, not the trustee, who selects the insurance
policy, names the beneficiaries, and provides the funds to pay the life insurance premiums. These
choices are often made before the trust is created. Section 518.11, F.S., known as the prudent

" BLACK’S LAW DICTIONARY (8th ed. 2004).

2 Id. (see definitions for both “irrevocable trust” and “life-insurance trust™).

3 James C. Shanley, The Risks and How to Minimize Them, 87 I11. B.J. 569, 573 (2009).

* Paul S. Labiner and Seth R. Kaplin, Qualified Retirement Plans, Trusts, and Life Insurance: The Formula for Creative
Estate Planning, 69 FLA. BAR J. 33 (Mar. 1995).

* Eva Rosenberg, Beating the Estate Tax to Death, Wall Street Journal (Dec. 18, 2009), available at
hitp://www.marketwatch.com/storv/estate-tax-will-rise-from-the-dead-in-2010-2009-12-18 (last visited Mar. 23, 2010).

® Norma Stanley, Strategies for Estates and Trusts in Florida Leading Lawyers on Monitoring Current Trends, Preventing
Litigation, and Determining the Best Estate Planning Strategy, 2009 WL 4864279, *12 (2009).
7 See part VIII, ch. 736, F.S.
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investor rule, currently imposes a duty on trustees to “within a reasonable time after acceptance
of the trust . . . review the investment portfolio and to make and 1mp1ement decisions concerning
the retention and disposition of original preexisting investments.”® Based on this requirement,
some beneficiaries are able to sue a trustee if a life insurance policy that the trust owns was not
initially written pursuant to s. 627.404, F.S. These suits may be brought effectively regardless of
whether the trust was in existence at the inception of the policy, or whether the trustee had any
involvement in the initiation of the policy. Imposing upon the trustee of an ILIT the duty to
review the appropriateness of these decisions is considered by many to be impractical.

Section 518.112, F.S., authorizes the trustee of an ILIT to delegate some responsibilities for life
insurance held as an asset of the trust. After giving 30 days’ notice to the beneficiaries, the
trustee may delegate to an agent the responsibility for:

Determining whether any insurance contract is or remains a proper investment;
Exercising policy options;

Determining whether or not to diversify; and

Inquiring about changes in the health or financial condition of the insured.

Duty to Determine Insurable Interest’

It is a basic tenant of life insurance that the purchaser of a policy must have an interest in the life
being insured. Florida has adopted this principle.'® This requirement is designed to combat the
moral hazard that occurs if a person receives monetary payment and suffers no harm upon the
death or injury of another party, or upon the destruction or damage of a piece of property. Thus,
a person cannot purchase a life insurance policy on another person if the other person’s death
will only have the effect of enriching the policyholder, because the policyholder may be tempted
to bring about the demise of the insured.

An insurable interest exists for purposes of life insurance when, at the time the policy is entered
into, the policyholder has a reasonable expectation that he or she will benefit from the continued
life and health of the person the policy covers. The benefit is required to be either one of love
and affection due to the relationship the policyholder has to the insured, or a pecuniary benefit
such that the policyholder benefits financially from the continued life and health of the insured.
Additionally, the insured must consent in order for the life insurance policy to be purchased.

Section 627.404, F.S., is the only statute dealing with insurable interests related to life insurance.
Prior to 2008, the statute only had two provisions: one that provides that an insurer is entitled to
rely on the statements made by an applicant related to whether the applicant has an insurable
interest in the insured, and the other provision allows charitable organizations meeting certain
requirements of the Internal Revenue Code to own or purchase life insurance on an insured who
consents in writing to the purchase of the insurance. In 2008, the Legislature amended

# Section 518.11(1)(d), F.S.
® The information contained in this portion of the Present Situation of this bill analysis 1Js from the analysis for CS/SB 648 by
the Senate Committee on Judiciary (Mar. 24, 2008), available at
hitp://www flsenate. gov/data/session/2008/Senate/bills/analysis/pd{/200850648.ju.pdf (last visited Mar. 23, 2010).
' Life Ins. Co. of Georgia v. Lopez, 443 So. 2d 947, 948 (Fla. 1983).
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s. 627.404, F.S., to provide that an insurance policy purchased by a trustee is invalid unless the
proceeds of the policy are primarily for the benefit of persons who have an “insurable interest”
with the insured."’ An insurable interest exists in and insurance may be purchased on:

Yourself;

Family members and loved ones;

Others if their health and life is of substantial benefit to you financially;

Other parties to a contract for the sale of a business;

Grantors of trusts, their relations, and others;

Beneficiaries;

Persons who consent in writing to a charity;

Participants in a retirement or deferred compensation plan who consent in writing; and
Owners, directors, officers, partners, managers, and key employees of a business. '

Section 627.404, F.S., prevents Stranger Oriented Life Insurance (SOLI) transactions. SOLIs are
arrangements where investors pay elderly individuals to purchase life insurance policies and
name the investor as the beneficiary."> These transactions are illegal and they create a public
policy concern because they are essentially gambling transactions placed on human life.

A federal district court case, Chawla v. Transamerica Occidental Life Insurance Company,'* has
caused concern as to whether the trustee of an irrevocable life insurance trust has an insurable
interest in the life of the trust grantor and thus can collect the proceeds of the life insurance
policy for distribution to beneficiaries. In Chawla, Mrs. Chawla and her friend Mr. Giesinger
sought to purchase a life insurance policy on Mr. Giesinger’s life with Mrs. Chawla as the
beneficiary. However, the insurable interest statute in Maryland prevented that (she was not
related to Mr. Giesinger, nor could she expect a financial benefit from his continued life). As a
means of circumventing the insurable interest law, Mrs. Chawla and the patient agreed to create
a revocable trust with the two of them serving as co-trustees. The plan was that the trust would
own the life insurance policy (Mrs. Chawla, not Mr. Giesinger, applied for the policy). Mr.
Giesinger would be the beneficiary of the trust as long as he lived, and Mrs. Chawla would be
the beneficiary upon his death. The trust owned and was the beneficiary of the life insurance
policy, with Mrs. Chawla the trust beneficiary after the patient’s death. The insurance company
that sold the policy refused to pay its proceeds to the trust, and the court agreed, saying that a
trust did not have an insurable interest under Maryland law because it did not have a familial
relationship to the insured, nor would it gain from the insured’s continued life. On appeal the
U.S. Fourth Circuit Court of Appeals determined that the case could have been decided on a
separate issue and vacated that portion of the district court opinion dealing with the insurance
interest issue. However, life insurers and estate planners remain concerned given the lack of
clarity under current Florida law.

! Chapter 2008-36, s. 1, Laws of Fla.

2 See s. 627.404(2)(b), F.S.

"’ See generally, Shanley, supra note 5 at 569, n.1.

" Chawla v. Transamerica Occidental Life Ins. Co., 2005 WL 405405 (E.D. Va. 2005), aff’d in part, vac'd in part, 440 F.3d
639 (4th Cir. 2006).
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Effect of Proposed Changes:

This bill creates s. 736.0902, F.S., which eliminates the application of the Prudent Investor
Rule'® and the Prudent Trust Administration Rule'® with respect to a contract for life insurance
acquired or retained on the life of a qualified person. The bill provides that a trustee does not
have a duty to:

¢ Determine whether the contract of life insurance is or was procured or affected in
compliance with Florida’s insurable interest provisions;
Determine whether any contract of life insurance is, or remains, a proper investment;
Investigate the financial strength of the life insurance company;
Determine whether to exercise any policy option available under the contract for life
insurance;

e Diversify any such contract for life insurance or the assets of the trust with respect to the
contract for life insurance; or

o Inquire about or investigate the health or financial condition of any insureds.

If a trustee is performing fiduciary or advisory services related to a policy where the trustee has
been relieved of performing the above duties, then the bill provides that the trustee is not allowed
to receive compensation for those services.

The bill defines a “qualified person” as someone who is insured or a proposed insured, or the
spouse of that person, who has provided the trustee with the funds used to acquire or pay
premiums with respect to a policy of insurance on the life of that person or the spouse of that
person.

The bill eliminates liability of the trustee to the beneficiaries of the trust or any other person for
any loss sustained with respect to a contract for life insurance to which this section applies.

In the absence of contrary language in the governing Irrevocable Life Insurance Trust (ILIT)"
instrument, a trustee does not have a duty to determine whether the contract remains a proper
investment, investigate the financial strength of the contract, determine whether to exercise
policy options, diversity, or inquire about the health or financial condition of the insureds if:

o The trust instrument makes newly created s. 736.0902, F.S., applicable to contracts for
life insurance held by the trust; or

e The trustee gives notice that this section applies to a contract for life insurance held by
the trust.

Notice of the application of s. 736.0902, F.S., must be given to the beneficiaries and must
contain a copy of the statutory language. The bill provides options for how notice may be given.

** Section 518.11, F.S.

*® Section 736.0804, F.S.

'7 Although the bill governs any life insurance owned by an irrevocable trust, 99 percent of the time it will be an ILIT. E-mail
from Martha Edenfield, Real Property, Probate, and Trust Law Section of The Florida Bar, to professional staff of the Senate
Committee on Judiciary (Mar. 24, 2010) (on file with the Senate Committee on Judiciary).



BILL: CS/CS/SB 926 Page 6

If any person objects in writing to the application of s. 736.0902, F.S., within 30 days after the
date that the objector received the notice, then certain provisions of the bill do not apply
(specifically, a trustee would still be required to abide by the Prudent Investor Rule and the
Prudent Trust Administration Rule).

The bill creates a rebuttable presumption that any notice sent by United States mail is received
three days after depositing the notice in the mail system.

Section 736.0902, F.S., created by the bill, does not apply to any contract for life insurance
purchased from an affiliate of the trustee, unless duties have been delegated to another person
under s. 518.112, F.S. The bill defines an “affiliate” as a “person who controls, is controlled by,
or is under common control with the trustee.”

Additionally, the bill provides that the provision that a trustee does not have a duty to determine
whether the trust has an insurable interest does not apply if the trustee had knowledge that:

o The benefits were not payable to a person specified in s. 627.404, F.S., when the contract
was issued; or

e The contract for life insurance is or was purchased with resources or guarantees directly
or indirectly provided by a person who, at the time of the inception of the contract, did
not have an insurable interest, and at the time of the inception of the contract, there is a
verbal or written arrangement, agreement, or plan with a third party to transfer ownership
of the policy in a manner that would be in violation of state law.

Finally, the bill amends s. 518.112, F.S., to include the following among the duties that a trustee
may delegate:

e A determination of whether the insurance contract was procured or effected in
compliance with s. 627.404, F.S., relating to insurable interests; and
e The investigation of the financial strength of the life insurance company.

The bill also amends the notice provisions of s. 518.112, F.S., by implementing formal written
notice requirements, taken from the Florida Trust Code and Florida Probate Code, which must be
complied with in order to inform the beneficiaries when a fiduciary’s duty is delegated.

The effective date of the bill is July 1, 2010.

Constitutional Issues:

A Municipality/County Mandates Restrictions:
None.

B. Public Records/Open Meetings Issues:

None.
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C. Trust Funds Restrictions:
None.
D. Other Constitutional Issues:

Article I, section 21 of the Florida Constitution provides that “[t]he courts shall be open
to every person for redress of any injury, and justice shall be administered without sale,
denial, or delay.” The test for assuring the right of access to the courts was established in
Kluger v. White, in which the Florida Supreme Court held that:

Where a right of access to the courts for redress for a particular injury has
been provided by statutory law predating the adoption of the Declaration
of Rights of the Constitution of the State of Florida, or where such right
has become a part of the common law of the State pursuant to Fla. Stat.

s. 2.01, F.S.A., the Legislature is without power to abolish such a right
without providing a reasonable alternative to protect the rights of the
people of the State to redress for injuries, unless the Legislature can show
an overpowering public necessity for the abolishment of such right, and no
alternative method of meeting such public necessity can be shown. 18

Because the bill provides trustees with immunity from liability in situations where the
newly created s. 736.0902, F.S., applies, it raises questions about possible infringements
on the right of access to the courts. A beneficiary of a trust may argue that the limitation
denies the person of his or her access to courts. To the extent that such a tort action may
be pursued under Florida law, the immunity provision would have to meet the
constitutional test established in Kluger v. White. The Legislature would have to: (1)
provide a reasonable alternative remedy or commensurate benefit, or (2) make a
legislative showing of overpowering public necessity for the abolishment of the right and
no alternative method of meeting such public necessity.

V. Fiscal Impact Statement:

A. Tax/Fee Issues:
None.

B. Private Sector Impact:
None.

C. Government Sector Impact
None.

'8 Kluger v. White, 281 So.2d 1, 4 (1973).
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Technical Deficiencies:
None.
Related Issues:

The insurable interest statute, s. 627.404, F.S., was substantially rewritten in 2008 and
eliminating the application of it may allow a trustee to lawfully participate in the issuance of
Stranger Oriented Life Insurance (SOLI) transactions. However, the bill provides that if the
trustee has knowledge that the policy is a product of a SOLI transaction, then the protections of
this bill will not apply.

Additional Information:

A. Committee Substitute — Statement of Substantial Changes:
(Summarizing differences between the Committee Substitute and the prior version of the bill.)

CS/CS by Judiciary on March 26, 2010:

The committee substitute prohibits the compensation of a trustee for performing fiduciary
or advisory services related to a life insurance policy for which the trustee has been
relieved of performing certain duties.

CS by Banking and Insurance on March 10, 2010:
The committee substitute deletes lines 30-95 of the original bill and makes the following
changes:

* Provides technical changes to become more precise with respect to defining the
scope of the relief to trustees by referring to the actual insurable interest statute
rather than using the more generic term “insurable interest.”

* Adds a proposed insured to the definition of “qualified person” in order to protect
the trustee from liability in situations where the life insurance policy was not
purchased until after the creation of the trust.

e Removes the trustee protections in the bill from situations where the trustee has
knowledge of a violation of s. 627.404, F.S.

B. Amendments:

None.

This Senate Bill Analysis does not reflect the intent or official position of the bill’s introducer or the Florida Senate.
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The 2010 Regular Session of the Legislature produced a variety of changes that will affect
the practice areas of RPPTL Section members, many of which were a part of the Section’s
legislative package. The Section’s initiatives and bills where the Section provided technical
assistance appear in the first part of the summary. The parts following list other items of
interest that passed and items of interest to Section members that did not pass. The listing
below is preliminary, and we are still reviewing items that passed during the final hours of
the Session yesterday. An update report will follow when the review is complete.

The Governor has not taken final action on most of the measures as of this date, but the
appropriate Session Law number follows the summary on each bill where the Governor
has acted. The full text of each enrolled bill, as well as applicable legislative staff reports,
are available on the legislative web sites (www.flsenate.gov; www.myfloridahouse.com; and
www.leg.state.fl.us.). A summary of each measure that passed follows below in numerical
bill order.

I SECTION INITIATIVES AND TECHNICAL ASSISTANCE

Doc Stamps—“Short-Sales”: CS/HB 109 by Representative Jenne limits the excise tax
to the sale price in a “short-sale” of real property when the sale price is less than the
outstanding mortgage amount. This provision is also contained in CS/HB 7157. (Chapter




2010-__, Laws of Florida.)

MRTA Exemptions: CS/CS/HB 435 by Representative Abruzzo provides for exemptions
from MRTA for agencies of state and local government, and it permits the notice required
under MRTA to be provided by publication in a newspaper of general circulation in the
county where the property is located. The bill includes the Section’s language that
narrows the MRTA exemption. (Chapter 2010-__, Laws of Florida.)

Trusts—Life Insurance Contracts: CS/SB 926 by Senator Richter provides additional
delegable investment functions; revises notice requirements and criteria for delegation to
an investment agent; specifies activities are under no obligation to undertake; limits liability
for trustees; and modifies specified notice requirements. The bill is primarily an initiative by
the Florida Bankers Association that is supported by the Section. (Chapter 2010-__,
Laws of Florida.)

Transfer of Property: CS/CS/HB 927 by Representative Kiar is the Section’s initiative
to amend and clarify Subsection 193.155 (3) to permit the transfer of homestead property
to a person’s spouse without losing the benefits under Save Our Homes. (Chapter 2010-
__, Laws of Florida.)

Trust Administration: CS/CS/SB 998 by Senator Thrasher is the bill containing the
Section’s trust initiatives. The legislation limits the personal representatives entitlement
to payment from the trust for certain expenses; specifies certain estate expense and
obligation payments; deletes notice requirements for the employment of specified persons;
authorized expert witness fees; establishes criteria for determining trust contributions;
requires application of priorities for pro rata abatement of nonresiduary trust dispositions
together with nonresiduary devises; and revises fee payment provisions. The bill includes
the Section’s recommended “tax patch.” (Chapter 2010-__, Laws of Florida.)

Condominium and Community Associations: CS/CS/CS/SB 1196 and 1222 by
Senator Fasano and Senator Ring is the major community association package for the
Session. It includes the Section’s “Bulk Buyer” initiative, multiple Section initiatives
from the Condominium Committee, and it proposes a series of changes to the provisions in
Chapters 718 and 720. The legislation would make the following changes: (Chapter
2009-___, Laws of Florida.)

1. Condominium Insurance: The bill makes technical corrections to s. 718.111
(11) enacted in 2008; it clarifies the meeting notice procedures for setting insurance
deductibles; and it eliminates the mandatory requirements for individual unit owner policies.

2, Board Elections: The provisions modify the eligibility requirements for board
members, and it modifies the certification process for board members, requiring the
certification after election.

3. Elevators: Authorizes a condominium association to waive, by majority vote
of the membership, the retrofit of an elevator to operate at time when power is not available



to the building, and it provides for a delay in the retrofit of a special access key for
elevators until the elevator is replaced or requires major modification.

4. Telecommunications Services: The provisions modify revise the provisions
for bulk telecommunication services and expands the language to include new
technologies.

5. Distressed Communities—Bulk Buyer: The provisions modify contain an
initiative to provide for modified regulations of a purchaser of condominium units in bulkin
circumstances of financial distress or pending bankruptcy. It provides regulations for the
protection of existing unit owners and clarified responsibilities and liabilities for the bulk
purchaser.

6. Assessment Delinquencies—Directors: The provisions would require a
director to vacate the office when delinquent in the payment of any fee, assessment or
special assessment due to the association for more than 90 days and would disqualify any
unit owner from seeking election to the Board if the owner is more than 90 days delinquent
in a financial obligation to the Association.

7. Rental Units—Assessment Delinquencies: The provisions provide new
statutory procedures to allow a delinquent financial obligation due the association from a
delinquent unit owner directly from the rental payments of a tenant occupying the unit. The
bill also modifies s. 718.110 (13) to permit amendments allowing the Association to collect
delinquent assessments directly from tenants when the unit owner/landlord is delinquent
and provide for other sanctions against the delinquent owner.

8. Assessment Delinquencies—Suspension of Rights: The provisions would
permit the association to suspend the use rights to common elements and recreational
amenities of a unit owner or unit occupant when the unit owner is more than 90 days
delinquent in a financial obligation due the association. It will also permit the association to
suspend the voting rights of a unit owner who is more than 90 days delinquent in financial
obligations due the association.

9. Official Records: The provisions modify right of unit owners to access
records of the association to protect proprietary software, computer passwords and other
personal information of unit owners and association employee‘;.

10. Community Association Boards—Comgensaiion and Elections: The
provisions prohibit compensation for officers and board members of an association
governed by Chapter 720, and the bill clarifies election procedures when Directors are
elected by secret ballot.

11. Conforming Changes: The legislation adds conforming changes to Chapter
720 that authorize community associations to enter recreation and use agreements with
membership approval in the same manner as condominium associations; it prohibits a
developer from levying a special assessment prior to turnover; it provides procedures for



the election of board members by secret ballot; and it prohibits compensation for officers
and directors of an association unless authorized by the governing documents.

12. Termination: The bill modifies the termination section of the Condominium
Act to clarify the criteria for economic distress and the ability to recreate a condominium on

the property.

13.  Fire Sprinklers and Alarms: The bill extends the deadline for retrofitting fire
sprinklers from 2014 to 2019, and it eliminates the restrictions on unit owners to waive the
retrofit requirement by a majority vote. It also exempts buildings of less than four (4)
stories with exterior corridors from installing a manual alarm system.

14. Escrow Deposits: The legislation clarifies the current policy of the Division of
Condominiums requiring a separate accounting for escrow deposits in new condominium
projects.

15. Assessment Responsibility: The legislation increases the responsibility of
a mortgagee for delinquent assessments from 6 months to 12 months or 1% of the original
mortgage balance whichever is less.

16. Limited Common Elements: The legislation provides an amendment option
to a declaration of condominium for limited common elements.

Probate: CS/HB 1237 by Representative Hukill is the Section’s probate initiative and
contains provisions relating to the access to safe deposit boxes; provides for inter vivos
transfer of homestead property; clarifies the rights of intestate succession; and denies
certain rights to a surviving spouse procured by fraud or undue influence. The bill contains
the Section’s recommended “tax patch.” (Chapter 2009-___, Laws of Florida.)

Non-Judicial Foreclosure—Timeshares: CS/HB 1411 by Representative Dorworth is
the proposal by ARDA to allow for non-judicial foreclosure of timeshare estates by means
of a foreclosure trustee. The bill provides for access to the judicial process at anytime
during the proceedings by the owner of the timeshare estate, and contains the other due
process protections requested by the Section. (Chapter 2009-___, Laws of Florida.)

Design Professionals—Liability Limitation: CS/CS/SB 1964 by Senator Negron is
legislation that would limit the liability for malpractice or negligence by design professionals
to incidents that resulted in personal injury or property damage. The legislation eliminates
tort remedies for property owners, condominium associations and homeowners
association. The Section opposed the legislation and is requesting a veto by the
Governor. (Chapter 2009-___, Laws of Florida.)

. INITIATIVES OF INTEREST

Real Estate Appraisers: CS/CS/HB 303 by Representative Hudson would provide a




regulatory scheme for real estate appraisers, appraisal management companies and
appraisal management services at the Department of Business and Professional
Regulation. (Chapter 2010-__, Laws of Florida.)

Residential Property Disclosures: HB 545 by Representative Patterson repeals s.
689.262 that currently requires disclosures of residential property windstorm mitigation
ratings to purchasers in wind-borne debris regions. (Chapter 2010-__, Laws of Florida.)

Building Safety—Fire Sprinklers and Condominiums: HB 663 by Representative
Aubuchon is a comprehensive building safety bill. Among its provisions are three items of
note: (Chapter 2010-__, Laws of Florida.)

1. Fire Sprinklers—Single-Family Homes: Section 32 of the bill provides that
any local amendments to R 313 of the Florida Building Code regarding fire sprinklers in
single family homes shall not be included in the Florida Building Code. The provision
basically prohibits local governments from requiring the installation of fire sprinklers in
single-family homes. The provision is also contained in CS/CS/SB 846.

2. Condominium Building Reports: Section 59 repeals subsection 718.113 (6)
that required condominium associations to contract for a building report by an architect or
engineer every five (5) years for buildings greater than three (3) stories in height.

3. Fire Alarms—Condominiums: Section 47 exempts one and two (2) story
buildings with exterior corridors from the requirement to install a manual alarm system.
The height in this provision conflicts with a similar provision contained in CS/CS/CS/SB
1196 and 1222 that grants the same exemption to buildings of less than four (4) stories.

UCC—Article VII: HB 731 by Representative Carroll updates Article VIl of the Uniform
Commercial Code in accordance with the recommendations from the National Conference
of Commissioners of Uniform State Laws and authorizes negotiable electronic documents
of title for goods and tangible personal property. (Chapter 2010-__, Laws of Florida.)

Mandatory Fire Sprinklers—Building Code: CS/CS/SB 846 by Senator Bennett
provides that any local amendments to R 313 of the Florida Building Code regarding fire
sprinklers in single family homes shall not be included in the Florida Building Code. The
legislation basically prohibits local governments from requiring the installation of fire
sprinklers in single-family homes. (Chapter 2010-__, Laws of Florida.)

Real Property Appraisal—“Chinese Drywall”’: CS/CS/HB 965 by Representative
McKeel would direct the county property appraiser to reduce the value of real property

requiring remediation as a result of “Chinese drywall” during the process of remediation.
(Chapter 2009-____, Laws of Florida.)

Condominiums—Elevators: CS/HB 1035 by Representative Frishe revises the
regulatory provisions for elevator inspections, and includes a provision also found in
CS/CS/CS/SB 1196 and 1222 that provides for a 5-year delay from July 1, 2008 in the




retrofit of a special access key for elevators or until the elevator is replaced or requires
major modification whichever occurs first. (Chapter 2010-__, Laws of Florida.)

Single-Family Residential Docks: CS/SB 1118 by Senator Altman revises the
provisions of Chapter 403 relating to the regulatory procedures for residential docks and
permits docks to be roofed. It authorizes the Department to promulgate rules for docking
facilities of 10 slips or less in Class Il and Class Il waters. (Chapter 2009-___, Laws of
Florida.)

Planned Residential Communities: SB 1166 by Senator Altman provides a definition
for “planned residential community” for purposes of residential housing for persons with
disabilities, and the legislation limits the ability of local governments to restrict the
placement of such housing facilities. (Chapter 2010-__, Laws of Florida.)

Assessment of Back Ad Valorem Taxes: HB 1279 by Representative Rivera amends
s. 193.092 to provide that the retroactive assessment of ad valorem taxes does not apply
when the owner has complied with all necessary permitting requirements or has voluntarily
disclosed the improvements to the property prior to January 1 of the year that the property
was first assessed. (Chapter 2009-___, Laws of Florida.)

Development Permit Extensions: CS/SB 1752 by Senator Gaetz is the economic
development package from the 2010 Session. Sections 30 and 31 of the bill reauthorize
the 2-year extension of development permits, water management districts and
transportation concurrency exemptions granted during the 2009 legislative session.
(Chapter 2009-___, Laws of Florida.)

Property Insurance—Windstorm Claims: CS/CS/SB 2044 by Senator Richter is the
property insurance package from the 2010 Session. Section 13 of the bill will require all

windstorm or hurricane claims, supplemental claims, or reopened claims by property
owners and condominium associations to be filed within 3 years of the storm event instead
of 5 years from the event. (Chapter 2009-___, Laws of Florida.)

Taxation—Liens and “Short Sales”: CS/HB 7157 by Representative Fresen is the
Department of Revenue’s comprehensive tax package for the 2010 Session. Among its
provisions, the legislation would make the following changes: (Chapter 2009-___, Laws of
Florida.)

1. Unemployment Tax Liens: The bill provides that liens securing the payment
of unemployment tax obligations lapse 10 years after the original filing.

2, “Short Sales”: The bill contains the same language found in CS/HB 109 that
limits the excise tax to the sale price in a “short-sale” of real property when the sale price is
less than the outstanding mortgage amount.

3. Revocation of Licenses and Permits: The bill provides that if DOR files a
warrant, notice of lien, or judgment lien certificate against the property of a tax payer, it




may also revoke any state registration, permit or license.

Real Estate Sales—Non-Ad Valorem Assessments and Contract Disclosure HB 7179

by Representative Precourt authorizes new local government programs to help fund
“energy-efficient,” “energy-renewal,” and “wind-resistant” improvements to real property
within designated areas and authorizes the levy of non-ad valorem assessments to fund
the improvements. The bill contains a new real estate contract disclosure requirement for
the sale of properties in area subject to the assessments. (Chapter 2009-___, Laws of
Florida.) !

Community Development Districts: HB 7203 by Representative Bogdanoff would
permit CDDs without qualified electors to levy a tax of up to 1% on commercial rental
transactions within the district subject to s. 212.031 to promote and support commercial
activity, including festivals and special events that enhance the commercial activity. The
tax must be approved by a 4/5ths vote of the board of supervisors of the CDD. (Chapter
2009-___, Laws of Florida.)

lll.  INITIATIVES OF INTEREST THAT FAILED

Community Associations—“Home Court”: CS/HB 115 by Representative Ambler and
SB 398 by Senator Dockery propose a variety of changes to the chapters governing
condominiums and mandatory homeowners associations, and included the “Home Court”
alternative dispute procedures that the Condominium Committee to the Section opposed.
The legislation died in the Council when the Legislature adjourned.

Title Insurance—File-and-Use: SB 260 by Senator Bennett proposed to revise the
regulatory procedures governing title insurance agents, charges for service by title agents,
and title insurance products. The bills provided for file-and-use procedures and approval of
rates by the Office of Insurance Regulation. The Office is a proponent of the bill and the
Section opposed the legislation. The legislation died in committee when the Legislature
adjourned.

Adverse Possession: CS/SB 292 by Senator Dockery and HB 887 by Representative
Schultz would have required that a person seeking to claim property by adverse
possession to send to the property owner of record a copy of the return filed with the
property appraiser. The Section had technical concerns with the language in the
legislation.

Title Insurance: CS/HB 853 by Representative Ambler and SB 1836 by Senator Baker
is the implementing legislation for the Task Force recommendations. HB 855, HB 867, SB
1838, and SB 1840 were related bills by Ambler and Baker that create the trust fund and
provide public records exemptions for parts of the regulatory scheme. The legislation died
in committee when the Legislature adjourned, but it is being considered for interim project
by the Senate Banking and Insurance Committee.

Hidden Liens: HB 1069 by Representative Wood and SB 2248 by Senator Negron is



the Section’s hidden lien initiative. The legislation provided a uniform process for
creating and recording liens that are authorized by municipal or county ordinances.

Guardianship: HB 1159 by Representative Hukill and SB 1548 by Senator Joyner was
the Section’s initiative that revises the definitions of “benefits” and “income” for purposes
of the Veterans Guardianship Law.

Electronic Recording: HB 1179 by Representative Grimsley and CS/SB 1288 by
Senator Negron was the Section’s initiative to make revisions to the UPERA to
retroactively and prospectively ratify the validity of electronic documents that have been
accepted by the county clerk for recordation.

Estate Tax: CS/HB 1197 by Representative McBurney and SB 2620 by Senator
Altman propose to amend s. 198.03 relating to the imposition of taxes on the estates of
nonresident decedents.

Guardianship: HB 1431 by Representative Schwartz (HB 1433 and HB 1435) and SB
2626 by Senator Aronberg (SB 2624 and SB 2628) create Part Il of Chapter 744 with the
intention of providing harmony with guardianship orders from other state jurisdictions. The
Section had technical concerns with the bill. The primary bills are traveled with two bills
that provide public records exemptions to certain records in the guardianship proceedings.

Non-Judicial Foreclosure: HB 1523 by Representative Grady and SB 2270 by
Senator Bennett is the non-judicial foreclosure proposal initiated by the Florida Bankers
Association. The Section opposed the bills.
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TO: Florida Bar Board of Governors
Section Leaders
Other Friends of The Florida Bar

FROM: Steve Metz
Aimee Diaz Lyon

DATE: April 30, 2010

SUBJECT: Legislative Update — Week Nine

The Legislature completed the 2010 Regular Legislative Session and adjourned sine die this evening.
All in all, it was a good session for the Bar. We achieved major success in avoiding cuts to the courts
and maintaining a stable trust fund for future years. In addition, the amount of dollars for civil legal
assistance was doubled. The time and effort expended by Bar President Jesse Diner was especially
impressive and effective. We were disappointed we could not achieve|the right of counsel for foster
children, and that state agencies may not choose to pay the Bar dues of its lawyers out of next year’s
budget. However, we are confident that these issues will be re-examined next year.

Court Funding

The 2010-2011 Legislative budget maintains the current level of funding for the courts and retains
surplus dollars in the courts’ trust fund to be used in future years. The budget also includes an
additional $6 million for the courts and $3.6 million for the clerks for an Economic Recovery Program
to mitigate the rising backlog of civil court filings particularly in the area of real property/mortgage
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foreclosure cases.

The budget does not include any additional reductions in judicial or court employee salaries. The
budget does include some small modifications to state employee retirement, health, and life
insurance benefits. Specifically, state employees entering DROP on or after July 1, 2010 will receive
3% interest on their DROP accounts, rather than the 6% currently in effect. Effective August 1, 2010,
state employees who currently have 100% state paid health insurance will be required to pay a
portion of the regular employee premium. In addition, effective January 1, 2011, employer-paid life
insurance will be capped at $25,000; however, additional coverage will be available at the employee’s
expense.

The budget does contain a provision that prohibits state agencies from expending funds to pay for
Florida Bar dues.

Clerks of Court

The legislature agreed to keep the clerks’ budget as part of the state budget and maintained the
legislative changes made last year.

Civil Legal Assistance Funding

The 2010-2011 Legislative budget includes $2 million dollars for civil legal assistance. This includes a
one-time appropriation of $1 million to provide legal assistance to low-income Florida families facing
foreclosure on their homestead property.

Legal Needs of Children

Unfortunately, legislation dealing with the legal needs of children did not pass this year.

Civics Education

HB 105 by Representative Charles McBurney (R-Jacksonville) was presented to the Governor for
approval. HB 105 creates the “Justice Sandra Day O’Connor Civics Education Act” and provides for a
variety of civics education requirements.

For more detailed information on specific legislation tracked by the Bar, visit the Legislation
Committee’s webpage on the Bar website at this link:
http://www floridabar.org/cmdocs/bd160.nsfAWDQOCS

Information on all bills of general interest within the profession can be found in the Bar’s
“2010 Bill Reports” at this link:
http://www.floridabar.org/DIVEXE/GCBIllReport.nsfWDOCS?OpenView






